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3mer / ORDER

PER MAHAVIR PRASAD, JUDICIAL MEMBER :

This appeal of the assessee relating to assessment year 2006-07 is
directed against the order of Learned Commissioner of Income Tax
(Appeals)-6, Ahmedabad dated 20.06.2014 which is arising out of order
u/s.143(3) r.w.s. 147 of the Income Tax Act, 1961 (hereinafter referred to
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as, ‘Act’) dated 25.10.2011 framed by DCIT, Cir-1, A’bad, vide appeal
no.CIT(A)-VI DCIT Cir-1/98/11-12.

2. Assessee has taken following Grounds of appeal:

L. The Ild. CIT(A) erred in law by upholding reopening of
assessment by assessing officer.
ii. The ld. CIT(A) erred in law by reducing exemption u/s.10A.

3. The relevant facts as culled out from the materials on record are as
under:-

The assessee-company was filed return of income declaring total
loss of Rs.(-)11,13,240/- on 29/12/2006. The assessment u/s.143(3) of the
Act was finalized on 26/12/2008 determining total income of Rs.(-)
8,18,387/-.

3.1 Thereafter, the case was taken up for re-assessment after duly
recording the reasons for reopening. The approval for initiation of
proceedings u/s.147 of the Act was received vide CIT, Ahmedabad-I,
Ahmedabad’s letter dtd.21/03/2011. The reasons for re-opening are
reproduced hereunder:

"The assessee company engaged in the business of Software
Development, had claimed and was allowed Rs.75,51,735/- deductions
u/s.10A of the I.T. Act, 1961.

It is seen that as per computation statement, the assessee was
having income of Rs.64,19,277/- (Rs.70,59,819/- + 23,90,332/- (-)
19,222/- (-) 30,11,652/-) before allowing deduction u/s10A.
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Expenses to the tune of Rs.2,94,849/- were disallowed in

Assessment Order. Thus the assessee's total income was
Rs.67,14,126/-.

As seen from the Assessment Order Dated 22-10-2008
Assessment Year 2005-06, the assessee was assessed at loss of
Rs.1,08,78,359/- (Rs.1,11,27,359/- (-) Rs.2,49,000/- Capital Loss) which
was available for adjustment against profit of subsequent year.

Therefore, the said loss was required to be adjusted against the
income of Rs.67,14,126/- for Assessment Year 2006-07 amd
consequently the deduction u/s.10A was not available owing absence of
income.

The net effect is that the assessee is entitled to carry forward loss
of Rs.41,64,233/- (Assessment Year 2005-06) and Nil Assessment Year
2006-07 as on completion of assessment for Assessment Year 2006-07.

This has thus resulted in excessive allowance of loss
Rs.8,18,387/- for Assessment Year 2006-07 and excess carry forward of
loss of Rs.67,14,126/- of Assessment Year 2005-06.

The same constitutes escapement of income chargeable tax as
per provisions of Explanation - 1 to section 147 of the Act.

In light of above, I am of the view that this is a fit case 'income
escaping assessment under sec.147 of the I. T. Act."

3. Therefore, a notice u/s.148 of the Act was issued on 24/03/2011
and served on the assessee by RPAD. In response to notice, the assessee
was not filed the income within thirty days from the receipts of the
notice u/s.148 of the Act. However, the assessee has filed its original
return of income on 12/09/2011 in response to notice u/s.148 of the Act.
Accordingly, vide letter dtd.14/09/2011, reasons recorded were
supplied to the assessee and the assessee was requested to furnish the
comments in respect of deduction u/s.10A is not allowed as the same not
available owing to absence of income after setting off the carry forward
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loss against the income of A.Y.2006-07. Thereafter, another letter
issued on 23/09/2011 requesting to submit its reply.

It is pertinent to note here that the assesses has not raised any
objection against reasons recorded for reopening.

Further, notice u/s.143(2) r.w.s.129 of the Act was issued on
19/10/2011 along with show-cause notice in which the assessee was
show caused as to why the deduction u/s.10A is not allowed as the same
not available owing to absence of income after setting off the carry
forward loss against the income of A.Y.2006-07. In response, the
assessee was submitted its submission on 22/ 0/2011.

4. It is seen that as per computation statement, the assessee was having
income of Rs.64,19,277/- (Rs.70,59,819/- + 23,90, 332/- (-)19,222/- (-)
30,11,652/-) before allowing deduction u/s.10A.

Expenses to the tune of Rs.2,94,849/- were disallowed in the
Assessment Order. Thus the assessee's total income was Rs.67,14,126/-.

As seen from the Assessment Order Dated 22-10-2008 for
Assessment Year 2005-06, the assessee was assessed at loss of
Rs.1,08,78, 359/- (Rs.1,11,27,359/- (-) Rs.2,49,000/- Capital Loss)
which was available for adjustment against profit of subsequent year.

Therefore, the said loss was required to be adjusted against the
income of Rs.67,14,126/- for Assessment Year 2006-07 and
consequently the deduction u/s.10A was not available owing to absence
of income.

The net effect is that the assessee is entitled to carry forward loss
of Rs.41,64,233/- (Assessment Year 2005-06) and Nil for Assessment
Year 2006-07 as on completion of assessment for Assessment Year
2006-07.

In view of the above, the assessee was show caused as to why the
deduction u/s.10A of the Act is not allowed as the same not available
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owing to absence of income after setting off the carry forward loss
against the income of A.Y.2006-07.

In response, the assessee was submitted its submission on
22/10/2011 which is reproduced as under:-

“l1. The Company has filed its return of income for Asset Year
2006-07, after claiming exemption u/s.10A for Rs.75,51,735/-.
This return was selected for regular assessment and order
passed u/s.143(3) determined total income as a loss of
Rs.818,387.

However, after your notice, we realized that we have claimed
deduction u/s.10A by mistake which was erroneously accepted by
Department. We have carried forward loss of Rs.111,27,359/- for
Assessment year 2005-06, which was available for set off current
year income.

Therefore, we do not have any objection for disallows deduction
u/s.10A. We further request you that kindly allows off of the loss
of Assessment Year 2005-06. We are enclosed revised statement
of total income.

Statement of Total income

Particulars Amount
Income under head Business and 64192
Add: Disallowance made under assessment | 294,849
u/s. 143(3)
Total Income under Business and 67,14,
Less : Business loss/unab dep set off (67,14,
Total income under PGBP Nil
Income from other sources 19222
Less: unabsorbed Depreciation set Off (19222
Total income Nil
Note

The Assessee is entitled for carry forward of business loss and
unabsorbed depreciation of Rs.41,45,011/- and Capital Loss of
Rs.249,000/-.”
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The contentions of the assessee-company have been considered. The
assessee is accepted its mistake and no objection for disallowance
u/s.10A of the Act.

The deduction u/s.10A of the Act cannot give only from the total income
computed in accordance with the provisions of the Act including the
provisions relating to set off of carried forward losses. The method of
computation adopted by the Assessee is neither in accordance with the
provisions of the Act nor in consonance with the ratio of the decisions of
various High Courts. As per the settled position of law, all the brought
forward losses and depreciation are first required to be set off against
the business profits of the current year before computing any
deduction/exemption under the Act. For the year under consideration,
deduction under section 10A of the Act was allowable only to the extent
of 90 per cent of newly established undertaking and before claiming any
exemption or deduction, the brought forward losses and depreciation
are reduced from the gross business profits and only the net profits so
arrived are considered for computing the deduction under the relevant
provisions.

Further, reliance in this regard is placed on the decision of
Sword Global (I) Pvt. Ltd. 122 ITD 103(Chennai).

In view of the above discussion, it is concluded that the brought
forward loss for A.Y. 2005-06 is adjusted against the income of
Rs.67,14,126/- for Assessment Year 2006-07 and consequently the
deduction u/s.10A of the Act is not available owing to absence of
income. Therefore, the assessee is not eligible for deduction u/s.10A of
the Act.”

Thereafter, assessee preferred first statutory appeal before the 1d.

CIT(A) who dismissed the appeal of the appellant without any success.

5.

Now appeal is before us.
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6. We have gone through the relevant record and impugned order. So
far as Ground No.1, pertaining to reopening of assessment is concerned.
In this case, assessment order u/s.143(3) was passed on 26-12-2008.
Notice u/s.148 was issued on 24-03-2011, i.e. within 4 years from the
end of the assessment year. Reasons for re-opening were recorded and
were furnished to the appellant. Appellant did not raise any objection
against the re-opening. The contention of the appellant (that since there
was no failure on its part, re-opening is bad-in-law) is not tenable, as re-
opening was with 4 years from the end of the assessment year. Therefore,
we do not find any irregularity or infirmity in the order passed by the 1d.

CIT(A). Hence, this ground of appeal is dismissed.
7. Now appeal is before us.

8. We have carefully heard the rival submission the central question
that arise for consideration in the present appeal is whether loss of Rs.
108,78,359/- for A.Y. 2005-06 in available for set off against the profit of
the subsequent year or whether it is required to be set off against income
arising from unit eligible for benefit of u/s. 10A of the Act or not. It is the
case of the assessee that issue is covered in favour of the assessee by the
judgment of the Hon’ble Supreme Court in the case of CIT wvs.
Yokogawa India Ltd. in Civil Appeal No. 8498 of 2013 in the light of the
claim of the assessee that the issue is covered in its favour. We consider

it expedient to set aside and restore the issue to the file of the A.O. for
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redetermination of the issue having regard to the facts of the case. In the

light of decision of the Hon’ble Supreme Court in Yokogawa India Ltd

(supra).
0. In the result, the appeal is allowed for statistical purpose.
| This Order pronounced in Open Court on 31/05/2018 |
Sd/- Sd/-
(PRADIP KUMAR KEDIA) ( MAHAVIR PRASAD )
ACCOUNTANT MEMBER JUDICIAL MEMBER

Ahmedabad; Dated 31/05/2018
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